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OPINION

Thisappeal involves a state prisoner's effortsto obtainjudicial review
of adecision of the Tennessee Department of Correction. After the Department
denied the prisoner therdief that he sought inhis Petition for Declaratory Order,
the prisoner filed a pro se "Petition for Judicial Review and/or Petition for a
Declaratory Judgment and/or Petition for Common-lav Writ of Certiorari” inthe
Chancery Court of Davidson County. Thetrial court granted the Department's
motion to dismiss pursuant to Rule 12.02(6) of Civil Procedure. We affirm the
dismissal of the prisoner's petition because it fails to state a claim upon which

relief can be granted.

David Palmer is incarcerated in the Northeast Correctional Center
wherehewasordered to serveaforty-year sentencefor the offense of aggravated
rape, athree-yea sentence for theoffense of joyriding, and aone-year sentence
for the offense of petit larceny. All three offenseswere committed in 1986 and
Mr. Palmer began serving histime for these offenses on September 11, 1986. In
August of 1997, Mr. Palmer began this proceedings by filing a Petition for

Declaratory Order with the Tennessee Department of Correction.

In his Petition for Dedaratory Order, Mr. Palmer challenged the
sentence he now serves on two grounds only one of which he has raised on
appeal. Theissue on appeal involvesthe aiminal savings gatute Section 39-1-
105 of the Tennessee Code and Article XI, § 8 of the Tennessee Constitution.
Our state constitution provides in pertinent part:

The Legislature shall have no power to suspend any general
law for the benefit of any particular individual, nor to pass
any law for the benefit of individuals inconsistent with the
general laws of theland; nor to passany law granting to any
individual or individuals, rights, privileges, immunities, or
exemptions other than such as may be, by the same law
extended to any member of thecommunity, who may be able
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to bring himself within the provisions of such law.

Tenn. Const. art. X1, 8 8.

The criminal saving statute was repeal ed in November of 1989 and
reenacted with nearly identical language as follows

Whenever any penal statute or penal legislative act of the
stateisrepealed or amended by a subsequent legislative act,
any offense, asdefined by the statute or act being repealed or
amended, committed while such statute or act was in full
force and effect shall be prosecuted under the act or statute
in effect at thetime of thecommissionof the offense. Except
asprovided under the provisionsof 8 40-35-117, intheevent
the subsequent act provides for a lesser penalty, any
punishment imposed shall be in accordance with the
subsequent act.

Tenn. Code Ann. 8 39-11-112 (1997).

At the time of Mr. Palmer's offense, aggravated rape was a Class X
felony pursuant to Tennessee Code Annotated section 39-1-701 (1982)
(repealed). However the law was changed by the Criminal Sentencing Reform
Act of 1989 such that aggravated rape is now a Class A felony. Tenn. Code
Ann.§ 39-13-502 (1997). Mr. Pamer clams that under the 1989 Act, the
maximum sentence he could receive for aggravated rapeistwenty years at 45%.
See Tenn. Code Ann. § 40-35-112 (1997), § 40-35-501 (Supp. 1998). In his
petition for a declaratory order, it was Mr. Palmer's position that, since he had
already served eleven years and since he had six and a half years in sentence

credits, heis entitled to immediate release if sentenced under the 1989 Act.

Mr. Palmer maintains that the criminal savings statute mandates this
downward adjustment to his sentence which entitles him to immediate rel ease.
In dismissing Mr. Palmer's action, the trial court held that the criminal savings
statute did not apply to sentences which were already received when a
subsequent act or amendment provided for alesser penalty. We agree. Asthe
Court of Criminal Appeals has stated, "The criminal savings statute has never
been interpreted to apply to convictions and sentences which were already

received when asubsequent act or amendment provi ded for alesser penalty. By
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their terms, theformer and present savings statutes rel ateto active prosecutions,
not past cases for which sentences are being served." State ex rel. Stewart v.
McWherter, 857 S\W.2d 875, 877 (Tenn. Crim. App. 1992), perm. to appea
denied, (Tenn. 1993).

The court in Stewart also addressed the equal protection challenge of
Article X1, 8§ 8 raised by Mr. Palmer which is that he was not treated equally to
identical offendersin his class who were sentenced after the 1989 law became
effective. The Stewart court noted that a primary purpose of the legislature in
enactingthe 1989 Sentencing Act wasto fight overcrowdingin the prison system
by creating new sentencing standards. By limiting the Act in application to
persons not previously sentenced, the legislature devised a "partial solution to
prison overcrowding whileavoiding thereopening of casesinwhich personshad
been validly sentenced previously." Id. at 877. The court concluded that the
1989 Act survived equal protection scrutiny because the purposes for
distinguishing between prisoners sentenced under the Act and those sentenced
under prior law saisfy a compelling state interest:

[T]hereis alegitimate state interest at stake in not allowing
the reopening of a virtual pandoras box of all cases
involving sentences imposed before November 1, 1989, but
which are presently being served by confinement, parole, or
probation.

Society has a strong intereg in preserving the finality of
criminal litigation resulting in a conviction and sentence
which were valid at the time of their imposition. The
wholesale unsettling of final judgments of conviction and
sentence which would occur if the 1989 Act were applicable
as petitioner claimsis a price the legislature was justified in
not paying when it provided that the Act would not apply to
previously sentenced offenders....Society is not required to
undergo such adisruption of its crimind justice system.

Id. at 877 (quoting State ex rel. Crum v. McWherter, No. 02C01-9108-CC-
00181, 1992 WL 99029 (Tenn. Crim. App.1992), perm. to appeal denied,
(Tenn.1992)).

Mr. Palmer arguesthat Stewart v. McWherter contradicts Tennessee's

legislative history with respect to the 1989 Act. For, he contends that if a
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primary purpose of the 1989 Act was to address the pressing issues of prison
overcrowding, then the state should not oppose the reduction of his sentence
which would only effectuate thispurpose. However, theintent of thelegislature
Is certainly achieved by applying the statute to all sentences imposed after
November 1, 1989. The only question is whether or not it is constitutionally
permissible to not apply the 1989 Act to persons previously sentenced. As

outlined above, Stewart v. McWherter has answered this question.

The trial court granted the Department of Correction's motion to
dismiss pursuant to Rule 12.02 of the Tennessee Rules of Civil Procedure. A
rule 12.02 motion admits the truth of all rdevant and mateial averments
contained in acomplaint, but asserts that such facts do not constitute a cause of
action. Once atria court's grant of a 12.02(6) motion has been gopealed, the
appellate court must "take all allegations of fact in the plaintiff's complaint as
true, and review thelower courts'legal conclusionsde novo with no presumption
of correctness." Steinv. Davidson Hotel Co., 945S.W.2d714, 716 (Tenn. 1997)
(citingTenn. R. App. P. 13(d) and Owensv. Truckstopsof America, 915S.W.2d
420, 424 (Tenn.1996)). Inlight of the clear holding in Stewart v. McWherter,

Mr. Palmer's petition fails to Sate a cause of action.

We hold that neither the crimind savings statute nor the Tennessee
Constitution mandate that the 1989 Sentencing Act be retroactively applied to
Mr. Palmer's 1986 sentence. We therefore affirm the trial court's digmissal of
this case. The costs of this appeal should be taxed to Mr. Palmer.

WILLIAM B. CAIN, JUDGE
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